
 

 
 

 
 

   
 
 
 
 

WILDLIFE AND COUNTRYSIDE ACT 1981 SECTION 53 
 
 
 

APPLICATION FOR A DEFINITIVE MAP MODIFICATION ORDER TO UPGRADE 
FOOTPATH NO 44 FROM ITS JUNCTION WITH BYWAY NO. 43, SPELSBURY AT GRID 

REFERENCE SP 3414 2129 TO RESTRICTED BYWAY NO. 30, CHARLBURY AT SP 
3437 2089 TO A RESTRICTED BYWAY ON THE DEFINITIVE MAP AND STATEMENT 

FOR OXFORDSHIRE 
 
 
 

PARISH OF SPELSBURY 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

DETERMINATION REPORT 
CAMS REF #03092  



 

 
 

A PURPOSE OF REPORT 
 
1. The Purpose of this report is to determine whether there is merit to that application, 

submitted by Nicholas Moon on behalf of Oxfordshire Fieldpaths Society pursuant to 
Section 53(5) of the Wildlife and Countryside Act 1981 to upgrade Spelsbury Footpath 
No. 44 between grid reference SP 3414 2129 and SP 3437 2089 to a Restricted Byway.  
 

B RECOMMENDATION 
 

2. All evidence available to the County Council has been considered and evaluated and it 
is considered that: - 
 

There is insufficient evidence to support the application, and that the 
application be rejected. 

 
C LEGAL BACKGROUND 

 
3. The relevant statutory provisions which apply to adding a path to the Definitive Map and 

Statement are contained in the Wildlife and Countryside Act 1981 section 53(3)(c)(ii) 
which requires that the County Council, as the Surveying Authority, modifies its 
Definitive Map and Statement following: -  
 

“the discovery by the authority of evidence which (when considered with all other 
relevant evidence available to them) shows that a highway shown in the map and 
statement as a highway of a particular description ought to be there shown as a 
highway of a different description” (section 53(3)(c)(ii)). 
 

4. This application is unusual in that, the route was the subject of a similar application 
considered and determined by the County Council in 2011. For this application to 
succeed, the applicant is required to provide the County Council with new evidence that 
it had not considered previously.  

 
D DETAILS OF APPLICATION 

 
5. On 8 July 2013, Nicholas Moon (on behalf of Oxford Fieldpaths Society) submitted an 

application in accordance with the Wildlife and Countryside Act 1981 section 53(5) to 
modify the County Council’s Definitive Map and Statement by upgrading Spelsbury 
Footpath No 44 between grid reference SP 3414 2129 and SP 3437 2089 to a Restricted 
Byway. A copy of the application is attached at APPENDIX 1. 
 

6. The application was supported by the following documentary evidence: 
 

i. Map of the Residue of the Manor of Dean in the Parish of Spelsbury in the County 
of Oxon belonging to Oriel College in Oxford, 1743  

ii. Charlbury & Walcott Estates Plan, 1761 
iii. Thomas Pride’s Plan of Charlbury & Walcott Estates, 1770 
iv. Spelsbury Parish (Dean Hamlet) Inclosure Award, 1779 
v. Davis’s Map of Oxfordshire, 1797  
vi. Bryant’s Map of Oxfordshire, 1824   
vii. Ordnance Survey 1st Edition 1 Inch Map, 1833  
viii. Charlbury Tithe Award, 1847 
ix. Ordnance Survey County Series First Edition, 1880 
x. Ordnance Survey County Series Second Edition, 1898/99 
xi. Kelly’s Map of Oxfordshire, 1900 
xii. Finance Act 1910 Documents 
xiii. Ordnance Survey County Series Third Edition, 1919 



 

 
 

xiv. Oxfordshire County Council’s ‘List of Streets’ under Section 36(6) of Highways 
Act 1980  

xv. David Braham QC ‘Uncoloured roads on 1910 Finance Act maps’ 
xvi. Thame Sub-Division Map, 1948 
xvii. Rights of Way Appeal Decision re Charlbury Restricted Byway No. 30 
xviii. Notice of Confirmation of Modification Order from 2012 adding Charlbury 

Restricted Byway No. 30 to the Definitive Map. 
 

E DESCRIPTION OF ROUTE 
 

7. The route referred to in the application is shown on the Plan at APPENDIX 2 running 
between points A and C. 

 
8. The route runs from the south end of Spelsbury Byway-Open-to-All-Traffic (BOAT) No. 

43 at grid reference SP 3414 2129 (point A on the map), via an intersection with 
Spelsbury Footpath No. 19 (point B on the map) to the north end of Charlbury Restricted 
Byway No. 30 at grid reference SP 3437 2089 (point C on the map). 

 
F LAND OWNERSHIP 
 

9. A search of the Land Registry indicates that the following landowners are 
affected by the application: 

 

Title Number Proprietor Address 

ON272873 
(owns northern 
section) 

Ms K E Blackwell Hill House 
Dean 
CHIPPING NORTON 
OX7 3LB 

ON126055 
(abutting 
unregistered 
section of 
route on west side) 

Mr S D Strong Manor Farm 
East End 
Chadlington 
CHIPPING NORTON 
OX7 3LX 

ON295907 
(owns southern 
section) 

Oxfordshire County 
Council 
 

County Hall 
New Road 
Oxford 
OX1 1ND 

 
 

G PREVIOUS APPLICATION HISTORY 
 
10. Spelsbury Footpath No 44 was added to the Definitive Map and Statement in 2012 as a 

result of an earlier application made by Mr. Moon in 1991, being part of a much longer 
route to be added as a Byway Open to All Traffic (BOAT). See APPENDIX 3 for a plan 
showing the full extent of that application including the points referred to in paragraph 
10 below.  

 
11. In response to that application, the County Council determined as follows: - 
 

i. A – B. This section of the route is recorded as an unclassified road on the County 
Council’s List of Streets, held in accordance with The Highways Act 1980 section 
36(6). Part of the consideration determined that the character of the of the route was 
such that it was more likely to be used by vehicles rather than the predominant use 
being by horse riders and walkers and, therefore, it was not meeting the definition of 



 

 
 

a BOAT. Accordingly, this section of the route is not recorded on the Definitive Map 
and Statement but remains on the List of Streets as a public road. 

ii. B – C. Determined as a BOAT and added to the Definitive Map and Statement 
accordingly, as Spelsbury BOAT No 43. 

iii. C – D. The case for a BOAT was rejected, but the County Council accepted and 
determined that public footpath rights subsisted, and the route was added to the 
Definitive map and Statement as Spelsbury Footpath No 44. 

iv. D -E. The claim for a BOAT was rejected and no public right of way was recorded.  
 
11. The applicant appealed the decisions for both C – D and D – E, claiming that restricted 

byway rights subsisted on the route in both cases. 
 

12. The Secretary of State held that the applicant’s appeal against the County Council’s 
decision on section C – D was not valid. The applicant is not entitled to appeal against 
the County Council as it determined to make an Order for a Footpath, albeit not the 
status applied for.  Schedule 14 of the Wildlife and Countryside Act 1981 provides only 
for an appeal against a decision not to make an order. Consequently, the applicant has 
made this application for that section of the route.  

 
13. The Secretary of State upheld the appeal against the County Council’s determination 

not to record a BOAT on section D – E and directed that an Order be made to modify 
the Definitive Map to add the route, albeit with the status of restricted byway. This order 
was subsequently confirmed, and this section of the route now has Restricted Byway 
status. 

 
14. The County Council’s Determination Report setting out its reasons for its conclusions in 

paragraph 10, above, is attached at APPENDIX 4 and the report into the appeal by the 
Secretary of State is at APPENDIX 5.      

 
H DOCUMENTARY EVIDENCE 

 
15. The Highways Act 1980, section 32 sets out how any court or other tribunal, before 

determining whether a way has or has not been dedicated as a highway, or the date on 
which such dedication, if any, took place, shall take into consideration any map, plan or 
history of the locality or other relevant document which is tendered in evidence, and shall 
give such weight thereto as the court or tribunal considers justified by the circumstances, 
including the antiquity of the tendered document, the status of the person by whom and 
the purpose for which it was compiled, and the custody in which it has been kept and 
from which it is produced. 
 

16. The applicant is seeking to rely on the 18 pieces of evidence listed above at paragraph 
6. 
 

17. Each of these pieces of evidence was previously considered as part of the earlier 
application with the exception of those listed below, none of which can be considered as 
being substantive new evidence. 

 

• David Braham QC ‘Uncoloured roads on 1910 Finance Act maps’ is an expert 
explanation and interpretation paper considering the Finance Act 1910. The Act 
itself and the plans and document associated with it have been considered 
previously by the County Council and the Secretary of State. This paper, in that 
sense, is not new evidence. 

• Thame Sub-Division Map, 1948. This map does not cover the area under 
consideration. 

• Appeal Decision re Charlbury Restricted Byway 30. This is not evidence as such 
as it merely sets out the decision of the Secretary of State in consideration of the 



 

 
 

evidence previously supplied. The applicant is, though, seeking to rely on this 
decision as the basis of his application in that the decision is supportive evidence 
in this case. The County Council appreciates the position stated by the Secretary 
of State, but this does not constitute new evidence, merely the Secretary of 
State’s possible alternative view of the evidence already considered.   

• Notice of Confirmation of Modification Order 2012 adding Charlbury Restricted 
Byway No. 30 to Definitive Map. This is not new evidence, merely a consequence 
of the previous case. 

 
18. In relation to the Thame Sub-Division Map of 1948 (see APPENDIX 6), the applicant 

states that they are relying on this as evidence for the reason cited in paragraph 33 of 
their Appeal Letter against OCC’s original rejection of part of their application dated 9 
September 2010. 
 

19. Paragraph 33 of the letter reads as follows: 
 
‘Finally, Oxfordshire County Council’s ‘List of Streets’ under section 36(6) of Highways 
Act 1980(NJM/17), which takes the form of a series of maps, is interesting as it shows 
A – B as ‘unclassified metalled’ and B – C – D and Charlbury RB1 as ‘unclassified’ with 
a gap between D and E. While the County Council rightly states that this list concerns 
maintenance liability and unlike the Definitive Map does not give conclusive evidence of 
public rights so that one can only assume the minimum status of public footpath, earlier 
versions of these maps such as the Thame Sub-Division Map 1948 (NJM/19) describe 
these categories as ‘Unclassified Motor Roads’ and ‘Unclassified (Unmetalled) Roads’ 
suggesting that routes shown in this way were normally assumed to be roads.’ 
 

20. This refers to the current classifications used in Oxfordshire County Council’s List of 
Streets maintainable at public expense and compares these with the Thame Sub-
Division Map which is an earlier version of these records. This describes the 
classifications used on the List of Streets differently. This difference is stated as being 
that the current classifications described in the List of Streets are ‘unclassified metalled’ 
and ‘unclassified’. The equivalent terms in the earlier Thame Map are ‘Unclassified 
Motor Roads’ and ‘Unclassified (Unmetalled) Roads’ respectively.  The applicant states 
that this suggests that routes currently depicted as ‘unclassified’ would previously have 
been classed and described as ‘Unclassified (Unmetalled) Roads’ and the Application 
Route would therefore have been classified as an ‘Unclassified (Unmetalled) Road’ 
having vehicular rights, rather than as a footpath at the time when these earlier records 
were produced.  
 

21. The Thame Sub-Division Map was included as an appendix to the applicant’s appeal 
letter of September 2010. The applicant states that this dates from 1948, but there is no 
date shown on this map. This map does not show any evidence of the Application Route, 
as it does not relate to the area in question. It is therefore not relevant in establishing 
the status of the Application Route and cannot be treated as newly “discovered” 
evidence.   
 

22. There is therefore no evidence in this case that has been produced by the applicant 
which constitutes new evidence that has been discovered, in the terms contained in 
section 53 (3) (c) of the Wildlife and Countryside Act 1981. 
 

I  CASE LAW 
 
23. There are three cases of relevance in this matter:  

 

• Mayhew v Secretary of State for the Environment, 1992 

• Kotarski v Secretary of State for Environment, Food and Rural Affairs, 2010 



 

 
 

• R. (on the application of Roxlena Ltd) c Cumbria County Council, 2019 
 

24. In Mayhew it was held that the word ‘evidence’ in section 53 (3) (c) of the Wildlife and 
Countryside Act must be given its full and natural meaning and should not be restricted 
to “new evidence” or to “evidence not previously considered”. The “event” which triggers 
a Surveying Authority’s duty to make an Order is concerned with the finding out of some 
information which was not known to the Authority when the earlier Definitive Map was 
prepared. 
 

25. In relation to the Application Route, the County Council would have been aware of its 
records of highways maintainable at public expense. The recording of the Application 
Route as an unmetalled unsurfaced road on the records of the time may well have been 
the reason why no public right of way was recorded on the first Definitive Map. 
 

26. In Kotarski, it was held that Devon County Council had acted properly in treating a 
conflict between the Definitive Map and the Definitive Statement as recently discovered 
evidence which triggered the County Council’s duty to deal with the case under section 
53 (3) (c) (iii) of the Wildlife and Countryside Act. 
 

27. In Roxlena, it was held that evidence that has been previously discovered but not yet 
considered could be taken into account by an authority in discharge of its statutory duties 
under section 53 (2) (b) of the Wildlife and Countryside Act. 
 

J CONSULTATION RESPONSES 
 

28. The draft version of this report was sent to interested parties including the applicant and 
landowner on 6 April 2020, with a deadline for responses of 4 May 2020. All consultation 
responses are at APPENDIX 7. 
 

29. County Councillor Leffman, who is the County Councillor for this area responded to 
thank the case officer for the consultation. 
 

30. The applicant, Mr Moon responded on 12 April 2020. They stated that their application 
had arisen as a result of the previous appeal made by them against the rejection by the 
County Council of a previous application of theirs. Their previous appeal had been 
upheld by the Secretary of State and the County Council was directed to make an Order. 
The effect of the Order was that the section of the route subject to this application 
remained as having footpath status, meaning that an anomaly resulted where there was 
a gap for bridleway and restricted byway users between the adjoining stretches of 
Byway-Open-to-All Traffic (BOAT) at the northern end and Restricted Byway at the 
south-eastern end.  
 

31. The applicant further explained that they had used the Inspector’s decision report 
relating to their appeal in support of the current application, because this constituted a 
legal precedent and is documentary evidence that was not available to the County 
Council at the time. In conclusion, the applicant states that if the County Council is not 
prepared to reconsider the previous evidence of the Inspector’s decision, they intend to 
appeal against any rejection of this application. 
 

32. Mr G Beacham responded on 4 May 2020 to say that he had lived in Spelsbury since 
1988, had walked the Application Route on occasions and had done so recently. He 
objected to the proposed change in status of the route, as the route would suffer as there 
would be a big increase in traffic through the wood and feared off-road vehicles using it. 
He had been informed there were orchids near the route, which he subsequently 
provided photos of.  
 



 

 
 

 
33. Spelsbury Parish Council responded on 13 May 2020 to say that they agree with the 

County Council’s recommendation regarding the application, that the application be 
rejected. 
 

K DISCUSSION AND CONCLUSIONS 
 
34. It is clear in this case that the applicant has not adduced any new evidence of which the 

Surveying Authority was previously unaware in support of their application.  
 

35. The Appeal Decision and Notice of Confirmation regarding Charlbury Restricted Byway 
No. 30 is not evidence as such, as it merely sets out the decision of the Secretary of 
State in consideration of the evidence previously supplied with the applicant’s earlier 
application. The County Council appreciates the position stated by the Secretary of 
State, but this does not constitute new evidence, merely the Secretary of State’s 
possible alternative view of the evidence that has already been considered.  The Notice 
of Confirmation is a consequence of this appeal decision. 
 

36. The paper concerning maps produced under the Finance Act 1910 concerns the 
significance of these documents as evidence of rights of way status generally and 
cannot be said to be ‘new evidence’ relating to this route. 
 

37. The Thame Sub-Division Map does not relate to the geographical area in which the route 
concerned is situated and does not therefore constitute ‘new evidence’.  

 
38. No new evidence has therefore been produced in this case which would count as the 

‘discovery by the authority of evidence’ which shows that a highway shown in the map 
and statement as a highway of a particular description ought to be there shown as a 
highway of a different description. Accordingly, the application should be rejected. 

 
 
 

… …………………………….…...       Date ……13 May 2020…… 
Laurence Smith 
Countryside Records Officer 
On behalf of Countryside Records   
 
 
I have reviewed this report and confirm that I agree with the legal analysis set 
out in the determination report and its appendices. 

 
 

…………………………..     Date ………13 May 2020. 
 
Nicole Olavesen, Solicitor 
On behalf of Legal Services 

 
 
 
 

APPENDICES 



 

 
 

 
1. Application Form and Map 

2. Map showing Application Route 

3. Plan showing effect of 1991 application 

4. Determination Report of August 2010 

5. Appeal Decision of July 2011 

6. Thame Sub-Division Map of 1948 

7. Consultation Responses 
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Appendix 3 - Plan of 1991 Application
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Appendix 5 - Appeal Decision for 1991 Application









 
Appendix 6 – Thame Sub-Division Map of Publicly Maintainable Highways 
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Smith, Laurence - Communities

From:
Sent: 12 April 2020 09:37
To: Smith, Laurence - Communities
Subject: Re: Application to Upgrade Spelsbury Footpath No. 44 to a Restricted Byway at 

Grove Lane, Spelsbury

Dear Laurence, 
 
Thank you for the attached letter etc. 
 
As you are aware, this application arose because an anomaly in the Wildlife & Countryside Act 1981 resulted in my 
appeal against the rejection of what became Charlbury RB30 being upheld but the partial acceptance of Spelsbury 
44 as only a footpath being ignored, leaving an anomaly in the form of a gap for bridleway and restricted byway 
users between Spelsbury BOAT 43 and Charlbury RB30. This anomaly I tried to remedy by using the Inspector’s 
Decision as new evidence not available to OCC when making its original decision as a justification for a fresh DMMO 
application. It is my opinion that the Inspector’s Decision constitutes a legal precedent and his opinion is also new 
documentary evidence which was not available to your Council at the time. If your Council is therefore not prepared 
to reconsider the previous evidence on the basis of the Inspector’s Decision, I therefore intend to appeal against any 
rejection of this application. 
 
Kind regards 
 
NICK 
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1

Smith, Laurence - Communities

From:
Sent: 04 May 2020 16:32
To: Smith, Laurence - Communities
Subject: Object to Proposal of Changing Footpath Dean Grove, Spelsbury.

Follow Up Flag: Follow up
Flag Status: Flagged

Dear Laurence, 
Thank you for your assistance. 
I believe the Spelsbury Parish Council has commented, agreeing to your objection. 
I am a member of the Council, but have not been involved with this response. 
My Mother-in-Law owns the land with this proposal. 
So I felt that I had to declare an interest. 
I am therefore commenting on this proposal, as an individual. 
I have lived in Spelsbury since 1988 and have walked this path on occasions. 
Due to the current lockdown, I have had chance to walk the Grove again. 
I object to the proposal of upgrading this footpath, into a bridleway. 
The Grove would suffer if the path was made into a bridleway, especially if it was made up to 40 feet wide ! 
I have been told there is some orchids near the existing path, I was promised some photographs? 
I fear making this footpath a bridleway would mean there would be a big increase in traffic thorough the wood. 
Especially as it would link Chadlington to Charlbury, I fear off road vehicles using the route. 
Thank you, 
Graham Beacham. 



1

Smith, Laurence - Communities

From:
Sent: 04 May 2020 18:00
To: Smith, Laurence - Communities
Subject: Fwd: Orchids
Attachments: DSCF4284.JPG; DSCF4285.JPG; DSCF4286.JPG; DSCF4287.JPG; DSCF4288.JPG; 

DSCF4289.JPG; DSCF4292.JPG; DSCF4293.JPG; DSCF4294.JPG; DSCF4295.JPG; 
DSCF4296.JPG; DSCF4297.JPG

Hi Laurence, 
Pictures of orchids. 
Thanks, 
Graham. 
 
 
 
 
------ Original Message ----- 
Subject: Orchids 
 
Hi Graham ,sorry forgot  
 
All pictures are geotagged so proving location if in doubt 
 
Kind regards  
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Smith, Laurence - Communities

From:
Sent: 13 May 2020 10:56
To: Smith, Laurence - Communities
Subject: Spelsbury Parish Council - Re: Application to Upgrade Spelsbury Footpath No. 44 to 

a Restricted Byway at Grove Lane, Spelsbury

Follow Up Flag: Follow up
Flag Status: Flagged

Dear Mr Lawrence 
 
Spelsbury Parish Council agree with the County Council's recommendations regarding the 
Application to Upgrade Spelsbury Footpath No 44 to a Restricted Byway at Grove Lane, 
Spelsbury - that the application be rejected. 
 
 
Regards, 
 
Anne Ogilvie 
Parish Clerk 
Spelsbury Parish Council 
 

 
 

www.spelsbury.org 
 
 
 

 
 

  
 

  
 

  
 

  
 

  
 

  
 

  
 

  
 

  
 

  
 

  




